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The decision of the Court was delivered PER CURIAM.



SYLLABUSBY THE COURT

1. “The conditutiond guarantee of procedurd due processrequires‘“somekind of
hearing” prior tothedischarge of an employeewho hasacongtitutiondly protected property interest inhis
employment.” Cleveland Bd. of Educ. v. Loudermill, 470 U.S. 532, 542 [105 S.Ct. 1487, 1493, 84
L.Ed. 2d 494] (1985).” Syllabus Point 3, Fraley v. Civil Service Comn' n, 177 W.Va. 729, 356
S.E.2d 483 (1987).

2. “‘Due processmust generdly be given before the deprivation occursunlessa
compelling public policy dictates otherwise.” Syl. pt. 2 (in part), North v. West Virginia Board of
Regents, 160 W.Va. 248, 233 S.E.2d 411 (1977).” Syllabus Point 5, Clarke v. West Virginia Bd.
of Regents, 166 W.Va. 702, 279 S.E.2d 169 (1981). 3. “Theproper remedy for
reversible due process procedura defectsin adminigtrative proceedingsis to remand the case to the
gopropriatetribunal with directionsto order theadminigrativeinditution to remedy the defect.” Syl. Pt. 4,
Clarkev. West Virginia Bd. of Regents, 166 W.Va. 702, 279 S.E.2d 169 (1981).” Syllabus Point

4, Barazi v. West Virginia Sate College, 201 W.Va. 527, 498 S.E.2d 720 (1997).



Per Curiam:

This caseis before this Court upon appeal of afinal order of the Circuit Court of
MonongdiaCounty entered on July 6, 2000. Inthat order, the circuit court denied amotion filed by the
gppellant and petitioner below, Gary White (heranafter “White’), todter or amend thecourt' sMay 15,
2000 order which upheld adecision of the gppellee and respondent below, Anthony P. Barill, Sheriff of
MonongdiaCounty (heranafter “ Sheriff Baill”) terminating White semployment asacorrectiond officer
a theMonongdiaCounty Jal. Although thearcuit court found that White s procedurd due processrights
were violated because he was not afforded a pre-termination hearing, the circuit court limited White' s
remedy to back pay and benefitsfrom the date of histermination, July 27, 1999 to September 9, 1999,
thedateof hispost-termination hearing conducted by theMonongdiaCounty Correctiona Officers Civil
Service Commission.

Inthisgpped, White contendsthat the circuit court erred by not finding thet thedenid of
apre-termination hearing required hisrangatement. Altermativey, Whitedamsthet thedrcuit court should
have remanded the métter to the Commission for consderation of hisdue processclams. ThisCourt hes
beforeit, the petition for gpped, the entirerecord, and the briefs of counsdl. For the reasons set forth
below, thefind order of the Circuit Court of Monongdia County isreversed, and thiscaseisremanded

to the circuit court for further proceedings consistent with this opinion.



Onduly 27, 1999, White, who had been employed by the MonongdiaCounty Sheriff's
Department since 1991, was discharged from his position asacorrectiond officer for harassng Alex
Komons, agtate prisoner (hereinafter “Komons®).! Komonsfirst reported the harassment in June 1999
tojal adminigrator, Tammy Bdldina(heranafter “Bdlding’). Bdldinadid not immediatdy invetigaethe

dlegations, but did ingtruct Komonsto keegp adiary and record any further actsof harassment by White,

Sometimein duly 1999, Sheriff Barill became aware of the dlegationsmadeby Komons
Heingructed Belldinato investigate the allegations and directed Chief Deputy Robert McCauley
(herainafter “ Chief Deputy McCauley”) to act asareviewing officer inthe matter.  According to White,
hewasinformed of the dlegations mede by Komonson July 27, 1999 by Chief Deputy McCauley. White
cdamsthat Chief Deputy M cCauley gave him the choice of admitting theat the dlegationsweretrueand
accepting a30-day suspension without pay plusareductioninrank or denying the chargesand being
immediaely terminated. Whitefurther daimsthat hewasnot giventhereasonsfor hisdischargeinwriting;?
not alowed to review written statements concerning the dlegationsthat were collected by Belldina; not
permitted to confront any person who made statements againgt him; and not given the opportunity to

telephone an attorney. White denied the charges against him and was immediately terminated.

‘K omons whowasconvicted of child molestation, had beenimgprisoned intheMonongdia
County Jail for approximately four years.

2White was given a written statement of the allegations the next day.
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Theredfter, Whiteregquested ahearing beforetheMonongdiaCorrectiond Officers Civil
Sarvice Commission. The hearingwas granted and began on September 9, 1999, at which timeWhite
requested that the Commission address hisprocedural due processrights. However, theCommission
determined that it waswithout authority to addressthat issue. After four daysof testimony, the Commisson

sustained White' s termination.

White then filed an goped in the Circuit Court of Monongdia County. He argued, inter
alia, that hehad acongtitutionaly protected property interest in continued, uninterrupted employment as
acorrectiond officer and that such property interest required the gpplication of certain procedural due
process safeguardsto protect him againgt arbitrary discharge. Specificaly, White asserted that hewas

entitledto pre-dischargenoaticeand apre-termination hearing to refutethe dl egations of improper conduct.

After hearing ora argument on the matter, the circuit court issued an order on May 15,
2000, finding that White had been denied procedura due process since he was not afforded apre-
termination hearing. However, the court further found that such ahearing would not have prevented
White sdismissd and thus, upheld the Commission’ sdecisionto sustain Sheriff Barill’ stermination of
White semployment. White sremedy for thevidlation of hisdueprocessrightswaslimited to therecovery
of back pay and benefitsfor the period between the effective date of hisdismissd, July 27, 1999, and the

date of his hearing before the Commission, September 9, 1999.



On duly 6, 2000, the circuit court denied White smotion to ater or amend itsMay 15,
2000 order finding, contrary to White' sassertions, that any procedura due process defects had been

remedied by the extensive hearing held before the Commission. This appeal followed.

Asdiscussed above, White contends that the circuit court erred by not ordering his
reinstatement after it determined that his procedura due process rights had been violated because he had
not been aforded apretermination hearing. Alterndively, White arguesthat this case should be remanded
to the Commisson with indructionsto addressthe various due process violaions he suffered induding lack
of aformd written noticeof the chargesmade by Komons, denid of the opportunity to rebut thesecharges
and confront hisaccusers; refusd to alow him to contact an attorney; and fallureto permit himto present
evidenceon hisown behdf. Thethrust of White' sargument isthat the circuit court misnterpreted this

Court’sholding in Fraley v. Civil Service Comm'n, 177 W.Va. 729, 356 S.E.2d 483 (1987). We

agree.

Before discussng the circuit court’ s gpplication of Fraley, wefirg note that the circuit

court properly determined that White' sprocedura due processrightswereviolated because hewas not
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aforded apre-termination hearing. This Court has previoudy acknowledged that correctiond officerswho
are permanent aivil serviceemployeeshaveaproperty interest arisng out of the gatutory entitlement to
continued uninterrupted employment. Saxiger v. Civil Service Commi'r, 179 W.Va. 133, 136, 365
S.E.2d 797, 800 (1987). Seealso Syllabus Point 4, Waite v. Civil Service Comm'n, 161 W.Va
154,241 SE.2d 164 (1977) (“A Saedivil sarvicedassfied employee hasaproperty interest arisng out
of the gatutory entitlement to continued uninterrupted employment.”)  This guaranteed property interest

requires a pre-termination hearing. Swiger, 179 W.Va. at 136, 365 S.E.2d at 800.

Asthis Court explained in Syllabus Point 3 of Fraley: “The congtitutiona guarantee of

procedura dueprocessrequires** somekind of hearing” prior to the discharge of an employeewho has
a constitutionally protected property interest in his employment.” Cleveland Bd. of Educ. v.
Loudermill, 470 U.S. 532,542 [105 S.Ct. 1487, 1493, 84 L .Ed. 2d 494] (1985).” “Theessentiad due
process requirements, natice and an opportunity to respond, are met if the tenured aivil sarviceemployee
Isgiven‘ord or written notice of the charges againg him, an explanation of theemployer’ sevidence, and
an opportunity to present hisside of the story’ prior to termination.” Fraley, 177 W.Va. a 732, 356
S.E.2d at 486, quoting Loudermill, 470 U.S. at 546, 105 S.Ct. at 1495. Moreover, “‘[d]ue process
mus generdly be given beforethe deprivation occursunlessacompelling public palicy dictatesotherwise’
Syl. pt. 2 (in part), North v. West Virginia Board of Regents, 160 W.Va. 248, 233 S.E.2d 411
(2977).” Syllabus Point 5, Clarke v. West Virginia Bd. of Regents, 166 W.Va. 702, 279 S.E.2d

169 (1981). Thus, asacorrectiona officer for thecounty, Whitewas entitled to procedura due process



protectionsin connection with the termination of hisemployment, and hisrightswereviolated becausehe

was not afforded a pre-termination hearing.

Although the drcuit court determined that White s due process rights had been violated,
the dircuit court did not order that he be reingated to hisformer postion. Instead, the circuit court limited
White' sremedy to back pay and benefitsfor alimited periodin accordance with thisCourt’ sdecisonin
Fraley. Fraleyinvolved acivil efarscoordinator for the Department of Highwayswhowasaso serving
asthe coroner for Hardy County. Hisemployment was terminated on the groundsthat by serving as
coroner, hewasholding apublicofficeinviolation of West VirginiaCode § 17-2A-5 (1986 Replacement
Val.). LikeWhite, Fraey wasfirg given verba notice of hisdismissd and then written confirmation by
|etter the next day. Frdey was not afforded a pre-termination hearing, and thus, this Court found thet his

procedural due process rights had been violated.

Having found that Fraley’ s rights had been violated, this Court had to determine the
gopropriate remedy. Based upon thefactsand circumstances, this Court found that the denid of apre-
termination hearing did not compe Fraey’ sreinstatement because his smultaneous employment was
gatutorily prohibited and therefore, hisdismissa wasfor “ good cause’ regardlessaof whether heacted with
or without wrongful intention. 177 W.Va a 734, 356 SE.2d a 488. In other words, “even if hehad
been given pretermination noticeand hearing, alater resgnationwould not haveremedied theprior violation

of publicpolicy.” Id. Thus, thisCourt limited Fraley’ sremedy for violaion of hisprocedura due process



rightsto recovery of back pay and benefitsfor the period between hisdismissd and hispost-termination

hearing.

Inthiscase, no such compdling public palicy exided to judtify the denid of White sright
to procedurd due process. However, we do not think reinstiatement was the proper remedy, nor do we
believe that alimited award of backpay and benefitswas gppropriate. In Syllabus Point 4 of Baraz v.
West Virginia Sate College, 201 W.Va. 527, 498 S.E.2d 720 (1997), this Court held that “‘[t]he
proper remedy for reversble due process procedurd defectsin adminidrative proceedingsisto remand
the case to the gppropriate tribund with directionsto order the adminidrative inditution to remedy the
defect.” Syl. Pt. 4, Clarke v. West Virginia Bd. of Regents, 166 W.Va. 702, 279 S.E.2d 169
(1981)." Thus wefindthat thedrcuit court should have remanded thiscaseto the Commissonto address

White' s procedural due process rights.

Unfortunatdy, asthe dichégoes, “you can't unringthebdl.” Asapracticd matter, there
issmply noway to giveWhiteafull pre-termination hearing & thispoint. All thisCourt candoisremand
thiscaseto the circuit court with directions to remand the case to the Commission for asubgtitute pre-
termination hearing to determinewhether Whitewoul d have been terminated eveniif hehad been afforded
afull andtimdy pre-termination hearing. Wenoatethat upon remand should the Commissonfind thet White
would have been dismissad eveniif aproper pre-termination hearing had been held, thenthe Commisson

must only award nominal damages as set forth in Barazi. Asthis Court explained in Baraz:



“When officid policy resultsin aperson being deprived of property or
liberty without procedurad dueprocess, and such deprivation would have
taken place evenif aproper hearing had been hdd, then the personisnot
entitled to compensatory damagesfor the deprivationitself. Carey v.
Piphus, 435 U.S. 247, 260, 98 S.Ct. 1042, 1050, 55 L .Ed.2d 252
(1978). The personisentitied only to nomind damagesfor thedenid of
due process, unlessthe person demondratesactud injury attributableto
the denial of due process rather than to the deprivation.”

201 W.Va. at 533, 498 S.E.2d at 726, (quoting DeSmonev. Board of Educ., 612 F.Supp. 1568,

1571 (E.D.N.Y.1985)).

Thus, for thereasons set forth above, thefind order of the Circuit Court of Monongdia
County entered on July 6, 2000 is reversed, and this case is remanded to the circuit court for further
proceedings consistent with this opinion.

Reversed and remanded with directions.



